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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-108) 


TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT, SKF USA, 
Inc.; AB SKF; anp SKF Sverice AB, DEFENDANT-INTERVENORS 


Court No. 89-06-00309 


Plaintiff contests the finding by the Department of Commerce of five classes or kinds of 
merchandise in an antidumping investigation of antifriction bearings from Sweden. 
Plaintiff asserts that Commerce improperly modified the class or kind described in the pe- 
tition and contends that Commerce’s finding is not based on substantial evidence in the 
administrative record. 

Further, plaintiff asserts that, if the case is remanded to the ITA, the agency should be 
instructed to use the home market as the basis for foreign market value. 

Held: As a matter of law, the ITA possesses the authority to modify the petition’s de- 
scription of class or kind when it finds that the petition has described more than one class 
or kind of merchandise, and the determination in this case is supported by substantial evi- 
dence in the administrative record. 

Plaintiff seeks an unconstitutional advisory opinion in its request that the Court in- 
struct the ITA to use the home market to determine foreign market value if the case is 
remanded, hence that claim is dismissed. 

{ITA class or kind determination is affirmed.] 


(Dated December 4, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
Wesley K. Caine and Jimmie V. Reyna) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne D. Davidson); of 
counsel: John D. McInerney, Senior Counsel, Douglas S. Cohen, Craig R. Giesse, Diane M. 
McDevitt, Stephanie J. Mitchell and Maria Solomon, Attorney-Advisors, Office of the 
Chief Counsel for Import Administration, Department of Commerce, for defendant. 

Howrey & Simon (Herbert C. Shelley and Lauren D. Frank) for defendant-intervenors. 


MEMORANDUM OPINION AND ORDER 

TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of the 
Department of Commerce, International Trade Administration (“Com- 
merce” or “ITA”) in the antidumping investigation of antifriction bear- 
ings from Sweden. Final Determination of Sales at Less Than Fair 
Value: Antifriction Bearings (Other Than Needle Roller Bearings, 
Spherical Plain Bearings, and Tapered Roller Bearings) and Parts 
Thereof From Sweden; and Final Determination of Sales at Not Less 
Than Fair Value: Needle Roller Bearings and Spherical Plain Bearings, 
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and Parts Thereof, From Sweden, 54 Fed. Reg. 19,114 (1989). Pursuant 
to Rule 56.1(a) of the rules of this Court, plaintiff seeks partial judgment 
upon the agency record regarding that part of the ITA’s determination 
which stated that the petition encompassed five separate classes or 
kinds of antifriction bearings and that part which discusses the foreign 
market value of the merchandise. 

A final antidumping determination by the Department of Commerce 
will be affirmed unless that determination is not supported by substan- 
tial evidence or is otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence is relevant evidence that 
“a reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Alhambra 
Foundry Co. v. United States, 12 CIT 343, 345, 685 F. Supp. 1252, 1255 
(1988) (citations omitted). 


I. Class or Kind: 


The facts of this case were set out in detail in Torrington Co. v. United 
States, 14 CIT , 745 F. Supp. 718 (1990), aff'd, 938 F.2d 1276 (Fed. 
Cir. 1991). Briefly, while Torrington’s petition described the subject 
merchandise as all ground antifriction bearings (except tapered roller 
bearings) and parts thereof, the ITA subdivided the merchandise into 
five classes or kinds: ball bearings, spherical roller bearings, cylindrical 
roller bearings, needle roller bearings and spherical plain bearings. 54 
Fed. Reg. at 18,999. Plaintiff claims Commerce did not have the author- 
ity to modify the petition’s description of “class or kind,” but even if it 
did, its modification is not supported by substantial evidence in the re- 
cord. 

The Court adheres to its opinion in Torrington and finds that, as a 
matter of law, the ITA has the authority to subdivide the petition’s class 
or kind description when necessary, and when there is substantial evi- 
dence to support the subdivision. 

In the case at bar, plaintiff has attempted to prove that antifriction 
bearings are one class or kind by showing similarities among the various 
antifriction bearings within the framework of the criteria set forth in 
Diversified Prods. Corp. v. United States, 6 CIT 155, 162, 572 F. Supp. 
883, 889 (1983).1 The Court finds that the similarities among the bear- 
ings are outweighed by substantial evidence supporting the finding of 
five classes or kinds. See Torrington, 14 CIT at __, 745 F. Supp. at 
723-27. Accordingly, the determination of the ITA to subdivide the class 
or kind description found in the petition is affirmed. 


II. Foreign Market Value: 


Plaintiff also has proposed that, if the case is remanded to the ITA for 
reconsideration of the determination of foreign market value, the for- 


1 The criteria include the general physical characteristics of the merchandise, the expectation of the ultimate pur- 
chasers, channels of trade in which the goods travel, the ultimate use of the product, and its cost or manner of advertis- 
ing or display. Id. See also Kyowa Gas Chem. Indus. Co. v. United States, 7 CIT 138, 140, 582 F. Supp. 887, 889 (1984). 

These criteria are codified at 19 U.S.C. § 1677j(d)(1) for scope determinations concerning later developed merchan- 
dise. 
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eign market to be used for the less than fair value price comparisons 
should be the home market. 

In the course of an antidumping investigation, Commerce must deter- 
mine if the imported merchandise was sold in the United States at less 
than fair value. 19 U.S.C. § 1673d(a)(1) (1988). In so doing, the ITA com- 
pares the United States price of the goods to their foreign market value 
(“FMV”), and the amount by which FMV exceeds the U.S. price is the 
dumping margin. 19 U.S.C. § 1673e(a)(1) (1988). Determining FMV re- 
quires that the ITA choose which foreign market sales to use for com- 
parison pursuant to a statutory and regulatory hierarchy. U.H.F.C. Co. 
v. United States, 916 F.2d 689, 692 (Fed. Cir. 1990). 

Ideally, FMV is the price “at which such or similar merchandise is sold 
* * * in the principal markets of the country from which exported,” that 
is, the home market of the firm. 19 U.S.C. § 1677b(a)(1)(A) (1988). How- 
ever, if the ITA determines that the merchandise is not sold in the home 
market, or if 


the quantity sold for home consumption is so small in relation to the 
quantity sold for exportation to countries other than the United 
States as to form an inadequate basis for comparison, then the price 
at which [such or similar merchandise is] so sold or offered for sale 
for exportation to countries other than the United States, 


shall be the foreign market value. 19 U.S.C. § 1677b(a)(1)(B) (1988). In 
certain cases, even such “third country sales” may be an inappropriate 
basis for determining FMV, in which case the ITA may use “constructed 
value. 19 U.S.C. § 1677b(a)(2) (1988); 19 C.F.R. § 353.4(a) (1988);2 see 
Kerr-McGee Chem. Corp. v. United States, 14 CIT __,_s, 741 F. 
Supp. 947, 950 (1990). 

In the final determinations, the ITA found that the Swedish home 
market for ball bearings and spherical roller bearings was not viable and 
that the appropriate markets for measuring foreign market value for de- 
fendant-intervenor SKF were those in third countries, primarily West 
Germany. 54 Fed. Reg. at 19,022. However, the ITA then found that the 
information SKF submitted on West German sales constituted an in- 
adequate basis for computing FMV, and thus it used best information 
available, pursuant to 19 U.S.C. § 1677e(c), to calculate FMV. See 54 
Fed. Reg. at 19,034. 

The result was that, using best information available, the ITA deter- 
mined that SKF was selling ball bearings from Sweden in the United 
States at less than fair value, and a weighted average margin of 180% 
was assessed. 54 Fed. Reg. at 19,116. Torrington understandably has no 
quarrels with this finding. Memorandum in Support of Plaintiff’s Mo- 
tion for Partial Judgment Upon an Agency Record (“Plaintiff's Brief”) 
at 21. Its action is based on a concern that the Court may remand the 
determination regarding Swedish antifriction bearings, since SKF also 
has appealed the determination, in Court No. 89-06-00330, and after 


2 A similar provision is now found at 19 C.F.R. § 353.48 (1991). 
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remand, the ITA might be inclined to use the data from West Germany, 
to which Torrington objects. Torrington’s request for relief is that to 


the extent that the court issues a remand in Court No. 
89-06-003[3]0 in connection with the issue of verification of SKF’s 
third-country sales response, the court should in this action issue a 
remand to the ITA with instructions that it determine whether 
third-country [sales] are an adequate basis for foreign market value 
given that SKF affirmed an inability to trace its products trans- 
ferred to SKF subsidiaries, and given that the ITA rejected SKF’s 
third-country sales responses due to inconsistencies, discrepancies, 
and an unreliable third-country sales database. 


Plaintiffs Brief at 88. 

Indeed, this Court has remanded that case already, but it has not 
ruled on the best information available issue. See SKF USA, Inc. v. 
United States,15 CIT _—,__—_—s« 762 F. Supp. 344, 352 n. 10 (1991). 
Hence, plaintiff's arguments are not ripe for judicial review, and they 
must be dismissed. In Freeport Minerals Co. v. United States, 758 F.2d 
629 (Fed. Cir. 1985), the Court of Appeals stated that a prevailing party 
may not appeal an administrative determination merely “because [it] 
disagrees with some of the findings or reasoning.” 758 F.2d at 634. Such 
is the case here. 

Torrington’s response is that due to the Scheduling Order issued by 
this Court on April 3, 1990, is was required to brief all general issues at 
that time. Clearly, the Order could cover only those general issues which 
are ripe for review. If the Court remands the FMV issue regarding use of 
third country data, and if after remand, the ITA issues a negative deter- 
mination, Torrington could then raise these arguments, since such a de- 
termination “would be a reversal of its original decision and, therefore, 
would constitute a ‘new determination’ entitling” Torrington to contest 
it anew. See Rose Bearings, Lid. v. United States,14CIT___,__—s« 751 
F. Supp. 1545, 1547 (1990). At this time, however, Torrington’s argu- 
ments are hypothetical, and any emanations from this Court on that is- 
sue would constitute an improper advisory opinion. 


CONCLUSION 


The Court finds that the ITA’s determination that antifriction bear- 
ings constitute five classes or kinds is supported by substantial evidence 
and is otherwise in accordance with law. Accordingly, that determina- 
tion is affirmed. 

The Ccurt further finds that plaintiff's argument that the ITA should 
not use third country sales in its determination of foreign market value 
if the case is remanded is not ripe for judicial review and is, therefore, 
dismissed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 91-109) 


ToOsHIBA CorP., TOSHIBA AMERICA, INC., AND TOSHIBA Hawatl, INc., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 90-04-00209 


ORDER 


MuscraVvE, Judge: This action having been duly submitted for deci- 
sion, and the Court, after due deliberation, having rendered a decision 
herein; now, therefore, in conformity with said decision, it is hereby 

ORDERED, ADJUDGED AND DECREED that Plaintiff's motion for Judgment 
upon the Agency Record is hereby denied; and it is further 

ORDERED, ADJUDGED AND DECREED that this action be and the same 
hereby is dismissed. 


(Slip Op. 91-110) 


Sanyo E.ectric Co., Ltp. AND Sanyo ELEcTRIC INC., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, UNITED ELECTRICAL WORKERS OF AMERICA, INDEPEND- 
ENT; THE INTERNATIONAL BROTHERHOOD ELECTRICAL WORKERS; THE INTER- 
NATIONAL UNION OF ELECTRONIC, ELECTRICAL, SALARIED, MACHINE AND 


FURNITURE WORKERS; AND THE INDUSTRIAL UNION DEPARTMENT, AF'L- 
CIO, DEFENDANT-INTERVENORS, ZENITH ELECTRONICS CoRP., DEFENDANT- 
INTERVENOR 


Court No. 89-09-00540 
OPINION 


Plaintiffs move for judgment on the administrative record, challenging the Department 
of Commerce determination not to revoke the antidumping published in T.D. 71-76 with 
respect to them. Held: Plaintiffs motion is denied, and the case is dismissed. 


(Dated December 6, 1991) 


Sharretts, Paley, Carter & Blauvelt, P.C. (Gail T. Cumins and Ned H. Marshak) for 
plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Jeanne E. David- 
son, at the hearing; Velta A. Melnbrencis, on the brief); of counsel: Joan L. Mackenzie, At- 
torney-Advisor, Office of Chief Counsel for Import Administration, United States 
Department of Commerce, for defendant. 

Collier, Shannon & Scott (Paul D. Cullen, Laurence J. Lasoff and Mary T. Staley for de- 
fendant-intervenors the United Electrical of America, Independent; the International 
Brotherhood of Electrical Workers; the International Union of Electronic, Electrical, 
Salaried, Machine and Furniture Workers; and the Industrial Union Department, AFL- 
CIO. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson and J. Eric Nissley) for defendant-in- 
tervenor Zenith Electronics Corporation. 


MuscraVE, Judge: Plaintiffs Sanyo Electric Co., Ltd., and Sanyo Elec- 
tric Inc. (“Sanyo”) challenge the final determination of the Department 
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of Commerce not to revoke the antidumping finding T.D. 71-76 with re- 
spect to Sanyo. Television Receivers, Monochrome and Color, From Ja- 
pan; Final Results of Antidumping Duty Administrative Review and 
Determination Not to Revoke in Part, 54 Fed. Reg. 35,517 (August 28, 
1989). The Court has jurisdiction under 28 U.S.C. § 1581(c) (1991). 
Plaintiff's motion for judgment on the agency record is denied, and the 
case is dismissed. 


BACKGROUND 


In 1971, The Treasury Department published T.D. 71-76, which 
found that televisions imported from Japan were being or were likely to 
be sold at less than fair value (“LTFV”) in the United States. Television 
Receiving Sets, Monochrome and Color, From Japan, 36 Fed. Reg. 4,597 
(March 10, 1971). In 1983, the Department of Commerce published a 
tentative determination to revoke T.D. 71-76 with respect to Sanyo, 
based on the facts that Sanyo had not sold televisions at LTFV for two 
years and had submitted a letter of assurance agreeing to an immediate 
suspension of liquidation and reinstatement of T.D. 71-76 if there were 
indications that Sanyo had made sales at LTFV following revocation. 

On August 28, 1989, Commerce published Television Receivers, 
Monochrome and Color, From Japan; Final Results of Antidumping 
Duty Administrative Review and Determination Not to Revoke in Part, 
54 Fed. Reg. 35,517. After an analysis of the effect of various market con- 
ditions, Commerce stated, “[W]e cannot conclude at this time that there 
is no likelihood of the resumption of LTFV sales by * * * Sanyo,” and de- 
termined not to revoke the order with respect to Sanyo. 

Sanyo challenges the final determination on three grounds, as follow. 
First, the determination was unlawfully based upon an irrebuttable 
presumption that Sanyo would resume shipments of televisions to the 
United States. Second, there is no evidence in the record that supports 
Commerce’s presumption that Sanyo will resume sales upon revocation 
of the antidumping finding. Lastly, Commerce’s determination that 
Sanyo’s sales would be at LTFV, if they were to occur, is unsupported by 
substantial evidence in the record. 


STANDARD OF REVIEW 


Section 751(c) of the Tariff Act of 1930 commits the decision to revoke 
an antidumping duty order to the unfettered discretion of the Depart- 
ment of Commerce: “The administering authority may revoke, in whole 
or in part * * * an antidumping duty order * * * after investigation un- 
der this section.” 19 U.S.C. § 1675(c) (1991) (emphasis added). Com- 
merce regulations vest this broad discretion to determine whether or 
not to revoke in the Secretary of Commerce. 


Whenever the Secretary determines that sales of merchandise sub- 
ject to an Antidumping Finding or Order * * * are no longer being 
made at less than fair value * * * and is satisfied that there is no like- 
lihood of resumption of sales at less than fair value, he may act to 
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revoke or terminate, in whole or in part, such Order or Finding 
19 C.F.R. § 353.54(a) (1988) (emphasis added). 

The language of the regulation indicates that the Secretary is not 
compelled to grant revocation even when plaintiffs satisfy the require- 
ments for revocation. Matsushita Electric Industrial Co. v. United 
States, 12 CIT 455, 463, 688 F. Supp. 617, 623 (1988), aff'd 861 F.2d 257, 
7 Fed. Cir. (T) 13 (1988). 

The Court shall hold the determination unlawful if it finds the deter- 
mination to be unsupported by substantial evidence on the record, or 
otherwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) 
(1991). However, the Court “must accord substantial weight to an agen- 
cy’s interpretation of a statute it administers.” Zenith Radio Corpora- 
tion v. United States, 437 U.S. 443, 450-51, 98 S. Ct. 2441, 2445, 57 L. 
Ed. 2d 337, 343 (1978). Commerce has broad discretion in enforcing the 
trade laws and the decision whether to revoke an antidumping order 
does not depend on the weight of the evidence, but on the expert judg- 
ment of the International Trade Administration based on the evidence 
of record. Manufacturas Industriales De Nogales, S.A. v. United States, 
11 CIT 531, 535-36, 666 F. Supp. 1562, 1567 (1987). 


ANALYSIS 


Sanyo first argues that the determination was based upon an irrebut- 
table presumption that Sanyo would resume sales in the United States. 
In its brief to the Court, Sanyo does not elaborate on the precise nature 
of the presumption, or where in the determination it is relied upon, but 
concentrates instead on showing why such a presumption is illegal. At 
oral argument, Sanyo stated that because no explicit consideration of 
Sanyo’s evidence that it would not resume shipments appears in the De- 
partment’s statement of its position, Commerce simply assumed that 
such shipments would occur. 

An examination of the determination, however, reveals that Com- 
merce did not presume or determine that Sanyo would resume ship- 
ments. Rather, Commerce stated that given market condition, “it is 
difficult to see how * * * Sanyo, if they were to resume shipments to the 
United States on a competitive basis, could compete in such a tight mar- 
ket without selling at LTFV.” Television Receivers, from Japan; Final 
Determination 54 Fed. Reg. at 35,519 (emphasis added). Based on this 
observation, Commerce found it could not conclude there was no likeli- 
hood that Sanyo would resume LTFV sales, and determined not to re- 
voke the order with respect to Sanyo. 

The regulation does not require Commerce to determine whether or 
not shipments will resume. Instead, the plaintiff must establish to the 
satisfaction of the Secretary that there is no likelihood of the resump- 
tion of LTFV sales. Commerce is not required to affirmatively find that 
shipments are likely to resume, or else be satisfied that no likelihood of 
LTFV sales exists. By couching its assessment of whether Sanyo could 
export to the United States without selling at LTF'V in the conditional, 
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Commerce declined to assess the likelihood that Sanyo would resume 
shipping. 

While as Sanyo argues, there can be no LTFV sales if there are no 
shipments, Sanyo does not argue that it cannot resume shipments, nor 
has it foresworn shipments. Instead, it argues it has no economic incen- 
tive to resume shipments. This Court does not review whether the evi- 
dence must satisfy the Secretary, but only whether the determination is 
lawful and supported by substantial evidence on the record. 19 U.S.C. 
§ 1516a(b)(1)(B). In assessing to its own satisfaction whether there is no 
likelihood of sales at less than fair value, Commerce may lawfully focus 
on whether any sales, if made, would be at LTFV, and disregard evi- 
dence of incentives not to resume shipments. 

This reading of the regulation is not inconsistent with Article 9 of the 
International Antidumping Code, which provides in part that “An anti- 
dumping duty shall remain in force only so long as, and to the extent 
necessary to counteract dumping which is causing injury.” Agreement 
on Implementation of Article VI of the General Agreement on Tariffs and 
Trade, Apr. 12, 1979, 31 U.S.T. 4919, 4933, T.I.A.S. No. 9650, 1160 
U.N.T.S. 204. When there is evidence that LTFV sales would occur if 
shipments were to resume, and no evidence that shipments cannot oc- 
cur, it isnot unreasonable to conclude that an antidumping duty order is 
necessary to counteract dumping. 

The point is illustrated by Sanyo’s contention that the “irrebuttable 
presumption” of resumed sales is inconsistent with Tempered Sheet 
Glass from Japan, Final Results Administrative Review and Revoca- 
tion, 49 Fed. Reg. 8,975 (March 9, 1984). In that review Commerce re- 
voked an antidumping duty order against Asahi Glass Company, in part 
because Asahi no longer manufactured glass covered by the order. In 
contrast, Sanyo admits that it still manufactures televisions in Japan. 

Sanyo also argues that Elemental Sulphur from Canada; Final Re- 
sults of Antidumping Duty Administrative Review and Revocation in 
Part, 55 Fed. Reg. 13,179 (April 9, 1990) is inconsistent with the present 
determination. In that review, Commerce revoked an antidumping with 
respect to four companies; two had made sale at not less than fair value 
for two years, and two had made no shipments for four years. See Ele- 
mental Sulphur from Canada; Preliminary Results of Antidumping 
Duty Administrative Review, Tentative Determination To Revoke In 
Part, and Intent To Revoke in Part, 54 Fed. Reg. 8,770 8,771 (March 2, 
1989). However, Elemental Sulphur makes no mention of market condi- 
tions or other factors which would indicate that LTFV sales were likely, 
and the determination is not in conflict with the one at bar. 

In the course of the review, Sanyo provided a comparison of purchase 
price and foreign market value of two televisions to Commerce. Com- 
merce noted that Sanyo provided no “back-up documentation,” and con- 
cluded that a sample of two hypothetical sales was insufficient to 
determine that there was no likelihood that LTFV sales would resume 
after so many years of no shipments. Television Receivers, From Japan; 
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Final Results, 54 Fed. Reg. at 35,519. Sanyo contends that it was forced 
to resort to hypothetical sales comparisons because it was not shipping 
televisions from Japan to the United States, and argues that finding 
them insufficient imposes an unreasonable burden of proof. 

Unlike the cases Sanyo cites, e.g., Silver Reed America, Inc. v. United 
States, 12 CIT 910, 915, 699 F. Supp. 291, 295 (1988), Commerce did not 
impose a “catch-22” burden of proof, or require Sanyo to submit infor- 
mation that did not exist. Rather, Commerce found a single-page sub- 
mission that does not indicate the sources of the figures it contains 
insufficient to persuade it that there is no likelihood that LTFV sales 
will resume. Nothing in the determination indicates that Commerce re- 
quired Sanyo provide information which did not or could not exist. 

Sanyo argues that “The [Department of Commerce’s] determination 
that Sanyo was likely to resume LTFV sales upon revocation of T.D. 
71-76 was unsupported by substantial evidence in the record.” This ar- 
gument fails because it is founded upon the erroneous assumption that 
Commerce found that Sanyo was likely to resume LTFV sales. In accor- 
dance with the governing statute and regulation, Commerce found in- 
stead that it could not conclude that there is no likelihood of resumption 
of LTFV sales. Television Receivers From Japan, Final Results, 54 Fed. 
Reg. at 35,519. 

Finally, Sanyo contends that Commerce’s determination that 
Sanyo’s sales, if they were to occur, would be at LTFV is unsupported by 
substantial evidence. Sanyo argues that Commerce should not have 
found its sales price comparisons insufficient; that the finding that 
other Japanese companies have recently been found to be selling televi- 
sions at LTFV is not relevant to whether Sanyo would sell at LTFV; that 
Commerce’s discussion of LCD televisions was irrelevant; and that the 
other market factors mentioned in the finding were irrelevant or insuf- 
ficient to establish that Sanyo is likely to sell televisions at LTFV. 

The Court disagrees. Substantial evidence “is something less than the 
weight of the evidence, and the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative agen- 
cy’s finding from being supported by substantial evidence.” Consolo v. 
Federal Maritime Comm’n, 383 U.S. 607, 619-20, 86 S. Ct. 1018, 
1026-27, 16 L. Ed. 2d 131 (1966) quoted in Matsushita Electric Indus- 
trial Co., Ltd. v. United States, 750 F.2d 927, 933, 3 Fed. Cir. (T) 44, 51 
(1984). It means “such relevant evidence as a reasonable mind might ac- 
cept as adequate to support a conclusion, taking into account the entire 
record, including whatever fairly detracts from the substantiality of the 
evidence.” China National Arts and Crafts Import and Export Corpora- 
tion v. United States, 15 CIT ___, 771 F. Supp. 407, 409 (1991). “The 
standard is not de novo.” Kerr-McGee Chemical Corp. v. United States, 
14CIT__, 739 F. Supp. 613, 620 (1990). 

The assertion that Commerce should not have rejected Sanyo’s price 
comparisons asks the Court to weigh the evidence. Sanyo argues that 
Commerce had the power to verify the information, and that the evi- 
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dence reflected a careful analysis based on company-specific cost consid- 
erations. However, the investigation was conducted at Sanyo’s request, 
and it was for Sanyo to come forward with real evidence to persuade 
Commerce to revoke the order. Manufacturas Industriales De Nogales, 
11 CIT __, 666 F. Supp. at 1566. The fact that Commerce had the 
power to verify the information did not require it to accept at fact value 
the undocumented assertions contained in the price comparison. 

The evidence of market factors considered by Commerce, including 
sales of televisions at LTFV by companies other than Sanyo, the likeli- 
hood of development and production of LCD televisions in Japan, im- 
port restrictions in the European Community and the value of the yen 
were relevant to the determination. Relevant evidence is “evidence hav- 
ing any tendency to made the existence of any fact that is of consequence 
to the determination of the action more probable or less probable than it 
would be without the evidence.” Fed. R. Evid. 401. These market factors 
are indicative of present and future competitive pricing pressures in the 
United States, and thus make it more probable that televisions im- 
ported from Japan would be sold at LTFV. 

Moreover, the difficulty Commerce had in envisioning how Sanyo 
could resume shipments to the United States on a competitive basis 
without selling at LTF'V based on these market factors is not unreason- 
able. The determination that Commerce could not conclude there is no 
likelihood of the resumption of LTFV sales by Sanyo is thus supported 
by substantial evidence on the record. 


CONCLUSION 

The Court conciudes that the determination not to revoke T.D. 71-76 
with respect to Sanyo was in accordance with law and supported by sub- 
stantial evidence on the record. Plaintiff's motion for judgment on the 
agency record is therefore denied, and the case is dismissed. 

However, the Court is sensitive to plaintiff's desire to be spared the 
onus of the existing antidumping order, and perceives that the govern- 
ment’s reluctance to revoke the order is due to its uncertainty as to 
Sanyo’s future conduct. This litigation has a long history, and it would 
benefit all involved if it could be put to rest in an orderly fashion. To that 
end the Court requested at oral argument that the parties attempt to 
reach an accommodation, perhaps involving some representations or 
undertaking on the part of Sanyo, which could form the basis for a stipu- 
lated judgment. Accordingly, should the parties notify the Court by De- 
cember 5, 1991 (thirty days after Judgment was announced at oral 
argument) that they are attempting to reach an accommodation, the 
Court will order a rehearing of the case or consider the forthcoming 
stipulations. Otherwise, the order of dismissal shall become final. 
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